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Abstract

The period of negotiations is essential in the formation of
contracts especially economic importance, but the legal value varies
from legal system to another, where the freedom of negotiation is
absolute in the Anglo-American system, which leaves its impact on
the duty of the flags regarding the principle of good faith in the stage
of negotiations nodal.

The Anglo-American legal system recognizes the rule of the
right to remain silent. The buyer's responsibility at the negotiation
stage is that it rejects the principle of good faith at this stage, and
then attempts to achieve justice through other mechanisms
surrounding the principle. A number of exceptions are broadly
decided to the degree Can be said to be working to achieve the same
objectives of the principle.
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X. THUNIS. L’ obligation Pre’contractuelle d’information, un terrain de -Y

construction doctrinale , in Melanges Michel Cabrillac. D. choix pou

Al Al gl o Aalgll JBT, e cudy Lo 4l i Litec. 1999. P313.
) ghais 1 € daell, Al e laal) chluhall paalSY) dlaall, Sladll e
cAY e, Yo

3-Laidlaw v. Organ, 15 U.S. (2Wheat.) 178 (1817). Quoted from:

A.M.Musy. Disclosure Of Information In the Pre — Contractual

Bargaining, A Comparative Analysis, P.5. Available on internet at:

http://www.jus.unitn.it/cardozo/review /contract/Musy—1995 /musy 1 .htm

4-Organ purchased 111 hogsheads of tobacco (111,000 pounds) from
Laidlaw & Co. on February 18, 1815 in New Orleans. The purchase was
made between 8 and 9am on the same day that news broke that a peace
treaty had been accepted between America and Britain, ending the War
of 1812 and lifting a naval embargo that had drastically depressed the
price of American tobacco by 30 to 50 percent. Organ was aware of the
lifting of the embargo because his brother had informed him earlier that
morning. Laidlaw was not aware of the news. During the discussion of
the contract Organ was asked if he was aware of any reasons for the
price to be higher, Organ stayed silent over the news of the embargo
lifting. The subsequent rise in tobacco prices after the signing of the

contract incurred a large relative loss on the sale, compared to the
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tobacco’s next—gay value. Two days later, on the 2(0th, Laidlaw & Co.
repossessed the tobacco by force from Organ. Organ filed suit for breach
of contract to regain the tobacco or be awarded damages. Laidlaw Organ,
15 U.S. 178 (1817), is a cass by the United States Supreme Court that
established caveat emptor in the U.S. available on internet at:

https: //en.wikipedia.org/wiki/Laidlaw_v. Organ

5- Marshall‘s Opinion goes on to state that (would be difficult to circumscribe
the contrary doctrine Within proper limits, where the means of intelligence
are equally accessible to both parties. But at the same time, each party
must take care not to say or do anything tending to impose upon the
other). Laidlaw v. Organ, 15 U.S. (2Wheat.) 178 (1817). Quoted from:
A.M.Musy OP. Cite. P. 6.

sl e ualdl ol JBa )aisl & Caveat Emptor jaall (g juiall 3ac 8 &jeda =1

Loy Lk Ula, aapliny ey Sy, Gawad 350 Tase yae Tawdll 138 o5 Ay,

O i ol 131, dgals Lo anis ) oty o) 5all (i (y5lsEs aag, (Patriotic thing)

s ) Lilie (55 38 S8 5yl Blomd 3 sty ) oliams o) 131, dgalsy Losh iy saiy

A.M.Musy, Op. Cite.P6. kil .(oplixall ey ¥ (5

7- Walter H. Hamiltor , The Ancient Maxim Caveat Emptor, (1931) . Lis

& Tl J8 il glaal) Alage 3 4l s fase ¢ goa calhadll ae Dy Lo sl 4l

Ve ¢ Yoo) ¢ (uad (pe daala ¢ (3aad) A0S ¢ o)) 43S0 Aagylal ¢ Algall 3Hladl) agse

Graall (55K ) (S Y WS L Gl e L6 sle sV 3y Guele 3V S 5y daSaall ¢y 5 —A

sall gseal) )Ll ol il MV e adl daliaiy agle eaall oy oly . (uda€
cBagally Glay Lo Ut Lo (0 siall Zandl1 g 1 aaailly 0 o Wt e

“‘Held: both actions failed. The action based on misrepresentation failed as

you cannot have silence as a misrepresentation. The defendant had not
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misled the claimant to believe they were old oats. The action based on
mistake failed as the mistake was not as to the fundamental terms of the
contract but only a mistake as to quality. Smith v. Hughes 1871”. Available

on internet at: http://www.e-lawresources.co.uk/Smith-v-Hughes-

%28187%29.php
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11- Green Spring Farms V. Spring Green Farm Associates Hd Partnerships
492 N.W.. 2d p.492 (wis, ct. App. 1992).

VoY a, 2009, Ayl dagill Hla, Gyl dlaiall, gagall Baliall 433 Fias .o -V

C ¥4 e ¢ ddl uadl VY
dc)je ehpdl i 8 SGFA 4S,8 calaa VAA0 JU Y & dpaill oda w385 adliy — V8
VAAY ale DA deyiall o ciliany ( CmisSans ) (e jils GSF AS5d aa ol
Gl G Dla I ol Las + Leadilge G+ D sallid) Lyi€y  Jiis SGFA cang.d
GSF ciale auall 5ppls U a3 S5 gradiall salime g Jol s B Alle ilud
SGFA glas sty &ighill (e i€l ane haand LgaS] S sl LS & ke Lg5\Shias ()

c sl AdUaally aial) o Ll daSaal) (e allag . A el o)yl Lelans
“On May 1, 1985, SGFA entered into a land contract with GSF to purchase a dairy farm
near Spring Green, Wisconsin, and took possession of the farm. During the summer of
1987, SGFA experienced a salmonella outbreak among its livestock, resulting in the
destruction of some animals, extensive veterinary care for others, and considerable
financial losses.
In his first counterclaim, Lehman alleges that prior to the date of sale, GSF knew that its
property was contaminated by salmonella bacteria, but intentionally failed to disclose the
contamination with intent to deceive SGFA and induce it to enter into the land contract. He
requested that the circuit court rescind the contract and restore the status quo. In his second,
third and fourth counterclaim, Lehman seeks money damage”.
Green Spring Farms V. Spring Farm. Associates . Hd partnerships.1992 available at:
http://law.justia.com/cases/wisconsin/court-of-appeals/1992/91-1598-6.html
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15— Nicola W. Palmieri, Good Faith Dis closure Required During
precontractual Negotiations, (1993). P. 118-120. e b .5 al 4l lis
L AY0m ¢ Gl saae ¢ (551 colladl

16— Gabrried Marty et Pierre Raynaud. Droit Civil, tome II, | volume. Les
Obligations. Paris: by Librairie du Recueil Sirey. 1962. P.30.

17- Powell R. good faith in contract. 1956. P.12..

18— Stapleton j. good faith in private law, 1999. p.26.

19— we in Englland find it difficult to adopt a general concept of good faith.
It may sound astonishing to you, but we do not know quite what it means,
So today we do have a concept of good faith, but it is a limited one. First
of all we treat a person as acting in good faith if he is acts honestly, even
if he is negligent or even unreasonable ". Roy Good, The concept of good
faith in English law. p.1. Available on internet at:

http://w3.uniromal.it/ide /centro/publication/02goode.htm

20— Matthew Harper. The implied duty of good faith in Australian contract
law. 2004. P.7.

21- Omri Ben — Shahar. Freedom From Contract. p 6. Available on
internet at: WWW—
personal.umich.edu/~omri/Forward.pdf

22— Alyona N. Kucher. Pre- contractual liability: protecting the rights of the
parties engaged in negotiations. P. 9. Available on internet at:

http://www.nvulawglobal.org/fellowsscholars /forums /papers/Kucherpape

r.pdf
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Negotiating Tactics dajlill abl€a<s e dgjall mtull e cojunll 4 60l
Omri benShahar. Op.Cite. p. 8. s kil
oY) mllias e by of S e o Jualls Sl Ay (3l Lo JBal) Jps e —Y
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ale (trustee) iy 5l Ols WS hade dnal (g olad A Cuemy a3l 43) 3 AS5AN ol

p okl L g ) (e (beneficiary )il olad Al Guay AN
William Tetley,Q.C. Good Faith in contract, Particularly in the contracts of
arbitration and chartering. McGill University.P.12. Available on internet at:

http://tetley.law.mcgill.ca/comparative /goodfaith .

25— English law has, characteristically, committed itself to no such
overriding principle but has developed piecemeal solutions in response to
demonstrated problems of unfairness many examples could be gives.
Thus eguity has intervened to strike down unconscionable bargains.
Parliament has stepped in to regulate the imposition of exemption claused
and the form of certain hire_ purchase agreement. The utmost good
faith... Bingham I.J. in Interfoto Picture library I.td. v. Stiletto Visual
Programmes |.td., observed: (1988) | All E.R. 348 AT 353 (C.A).

26— Nicola W.Palmieri, op.cite.,p.125.

27— there is no allegation of any false statement or representation, or of
the uttering of a half-truth which may be tantamount to a falsehood. There
is no intimation that the defendant by any means prevented the plaintiff
from requiring information as to the condition of the house. There is
nothing to show any fiduciary relationship between the parties, or that the
plaintiff stood in a position of confidence toward or dependence upon the

defendant. Quoted from: A.M.Musy. OP. Cite, P.5.
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30— that if party undertakes to do speak , either voluntarily or in response

to inquiries to inquiries he is bound not to stake truly what he tells but

also not to suppress or conceal any fact within his knowledge which will

materially qualify those stated See: Pashley v. Pacific elec. Co., 153 P.
2d 325, 330 (Cal. 1944 ) indicated from : A.M.Musy. OP. Cite, P.35.

Mc Grath v. Zenith Radio Corp., 651 F2d 458, 468 (7" Cir. 1981) -Y)
Cadiy Lodie Zalal) Gl emamy (ol ol e (g pie 4] L)€ A5 ()l iyl
(it is incumbent upon (jaa lexie damaa Lol analiic) (e ae )il e 23S sl
representations when prove to be false, even a party to correct material
though they were believed to be true when made ) : Stevens v. Marco,
305 P.2d 669, 683 (Cal. Dist. App. 1957 ); St. Joseph Hosp. v. Corbetta
Constr. Co., 316 N.E. 2d 51, 71 (lll. App. Ct 1974 ); U.S. Fidelity and
Guarantee Co. v. Black, 313 N.W. 2d 77, 89 (Mich.1981).Indicated
from: A.M.Musy. OP. Cite, P.35.

32— Palmieri , op . cite,p.130-131.

33— Aperson who has an opportunity to read a document but Sign it without
doing so is held to have Knowledge of the document s contents, absent
a showing of fraud: “ United States for Use of Busser Quorries, Inc. v.
Thomas, 938 F. 2d 831, 833 (8th Cir. 1991) citing Mereantile Trust Co.
v. Carp, 648 S.W. 2d 920 924 (Mo. Ct. App. (983).
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36— Partnership legislation also requires full disclosure of material facts
prior to contracting. The Partnership act , 1890, of the United Kingdom ,

at sect. 28, obliges partners to . Render true accounts and full
information of all things affecting the partnership to any partner or his
legal representative. “ Thus, a partner negotiating for the purchase of a
share of another partner has been held to be under a duty to disclose full
information as to the partnership assets and their value . William Tetley,

Op. Cite, ( 2004 ) P.24.

37— William L. Prosser, Handbook of the Law of Torts. 1971. Pp. 141-
142.
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741+ kil Gl Jus 3 Jsbee g Jan elliy dalgdl @ilaall ) Joagiy o)) ase Uaily
F. Supp. P. 854(D. Kan 1990)
https://www.leagle.com/decision/19901595741fsupp8541142
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41- Harris V. M&S Toyota Inc. 575. Sa. 2d (1991). p.74.
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42— Nicola W. Palmieri, op. cite. p. 118.
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