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Abstract

This article considers the doctrine of good faith in English law of contract. It
analyses the different decisions of courts and the opinions of scholars and assesses
whether good faith is general doctrine in English law of contract or not? It has been
found that there is traditional English hostility towards a doctrine of good faith.
However, in the last six years, a judicial trend, supported by some English
scholars, has begun to argue that the principle of good faith should be adopted in
the law of contract. This trend tries to implication contracts the duty of good faith

as a implied term.

The recent attempts of the Judge Leggatt and subsequent judicial decisions that
have adopted his approach, although not yet reached its goal in the adoption of
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English law good faith as a general doctrine in contracts, but it can be said that it is
likely that English law (now or later) would accept the existence of good faith in

contracts, at least as an implied term in contracts.
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((In the context of contract law, it could be said that 'nothing unites

English lawyers like the belief in the unique nature of the common

law. Nothing divides them like the issue of good faith.*
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((In many civil law systems, and perhaps in most legal systems

outside the common law world, the law of obligations recognises and

enforces an overriding principle that in making and carrying out

contracts parties should act in good faith. ... English law has,

characteristically, committed itself to no such overriding principle but

has developed piecemeal solutions in response to demonstrated

problems of unfairness.
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(([T]he concept of a duty to carry on negotiations in good faith is
inherently repugnant to the adversarial position of the parties when
involved in negotiations...... A duty to negotiate in good faith is as
unworkable in practice as it is inherently inconsistent with the position
of a negotiating party
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((There is no general doctrine of good faith in the English law of
contract. The Plaintiffs are free to act as they wish provided that they
do not act in breach of a term of the contract.
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((I doubt that English law has reached the stage, however, where it is
ready to recognise a requirement of good faith as a duty implied by law,
even as a default rule, into all commercial contracts. Nevertheless, there
seems to me to be no difficulty, following the established methodology
of English law for the implication of terms in fact, in implying such a
duty in any ordinary commercial contract based on the presumed
intention of the parties...... there is in my view nothing novel or foreign
to English law in recognising an implied duty of good faith in the
performance of contracts.... I respectfully suggest that the traditional
English hostility towards a doctrine of good faith in the performance of
contracts, to the extent that it still persists, is misplaced
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((A duty to act in good faith, where it exists, is a modest requirement. It
does no more than reflect the expectation that a contracting party will act
honestly towards the other party and will not conduct itself in a way which
Is calculated to frustrate the purpose of the contract or which would be
regarded as commercially unacceptable by reasonable and honest people.
This is a lesser duty than the positive obligation to use all reasonable
endeavours to achieve a specified result which the contract in this case
imposed
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